
R
E

C
E

IV
E

D
C

LER
K

’S
O

FFIC
E

A
U

63020
1
0

STA
TE

O
F

tW
N

o
g

P
O

U
tto

C
ontrolB

oard
)

v.
)

P
C

B
10-54

)
(L

U
S

T
FU

N
D

A
P

P
E

A
L

)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

,
)))

N
O

T
IC

E
O

F
FIL

IN
G

T
o:

S
ee

S
ervice

L
ist

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
th

at
on

A
ugust

30,
2010,

w
e

cau
sed

to
be

filed
w

ith
the

C
lerk

of
the

Illinois
P

ollution
C

ontrol
B

oard
P

etitio
n
er’s

M
otion

fo
r

S
u
m

m
ary

Ju
d
g
m

en
t

and
S

tip
u

latio
n

of
F

acts,
co

p
ies

of
w

hich
are

attach
ed

h
ereto

and
served

upon
you.

R
espectfully

subm
itted,

B
y:

W
illiam

J.
A

naya
R

aym
ond

M
.

K
rauze

A
rnstein

&
L

ehr,
L

L
P

120
S

outh
R

iverside
P

laza
S

uite
1200

C
hicago,

Illinois
60606-3910

T
el:

(312)
876-7100

9185715.1

B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,

P
etitioner,

R
esp

o
n
d
en

t

Z
E

R
V

O
S

T
H

R
I



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

It
is

h
ereb

y
certified

that
a

true
copy

of
the

foregoing
M

otion
fo

r
S

u
m

m
ary

Ju
d

g
m

en
t

and
S

tip
u

latio
n

of
F

acts
w

ere
hand

delivered
on

A
ugust

30,
2010

to:

John
T

.
T

herriault,
A

ssistan
t

C
lerk

of
th

e
B

oard
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

en
ter

100
W

est
R

andolph
S

treet
S

uite
11-500

C
hicago,

IL
60601

It
is

h
ereb

y
certified

that
true

co
p

ies
of

the
forgoing

M
otion

fo
r

S
u
m

m
ary

Ju
d

g
m

en
t

and
S

tip
u

latio
n

o
f

F
acts

w
ere

m
ailed,

first
class

on
A

ugust
30,

2010,
to:

M
elanie

Jãrvis
Illinois

E
nvironm

ental
P

rotection
A

gency,
B

ureau
of

L
and

1021
N

orth
G

rand
A

venue
E

ast
P

.O
.

B
ox

19276
S

pringfield,
IL

62794-9276

B
radley

P.
H

alloran,
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter,
S

uite
11-500

100
W

est
R

andolph
S

treet
C

hicago,
Illinois

60601-3218

W
illiam

J.

9185715.1



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,
))

R
E

C
E

IV
E

D
P

etitioner,
)

C
LER

K
’S

O
FFIC

E

V
.

)
P

C
B

10-54
AUG

30
2010

)
(L

U
ST

FU
N

D
A

P
P

1
1
)rE

O
F

lL
L

lN
c)S

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

Pollugon
C

ontrolB
oard

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

))
R

esp
o
n
d
en

t
)

M
O

T
IO

N
F

O
R

SU
M

M
A

R
Y

JU
D

G
M

E
N

T

N
ow

co
m

es
P

etitioner,
by

counsel,
W

illiam
J.

A
naya

of
A

rnstein
&

L
ehr

L
L

P,
and

p
u

rsu
an

t
to

S
ection

101
.516,

35
III.

A
dm

.
C

ode,
S

ubtitle
A

,
C

h
ap

ter
I,

S
ubpart

E,
and

m
oves

the
Illinois

P
ollution

C
ontrol

B
oard

for
S

um
m

ary
Ju

d
g
m

en
t,

specifically
reversing

R
esp

o
n

d
en

t’s
Final

D
ecision

d
ated

D
ecem

b
er

21,
2009,

and
finding

that
P

etitioner
is

an

“O
w

ner”
as

that
term

is
defined

at
415

IL
C

S
5/57.2,

as
am

en
d

ed
,

and
is

eligible
to

seek

reim
b

u
rsem

en
t

from
the

U
nderground

S
to

rag
e

T
ank

F
und.

In
furtherance

thereof,

P
etitioner

states
as

follow
s:

F
A

C
T

S

T
here

are
no

genuine
issu

es
of

m
aterial

fact,
at

least
as

to
th

o
se

facts
involving

the
question

concerning
P

etitioner’s
eligibility

for
reim

b
u
rsem

en
t

from
th

e
U

nderground

S
to

rag
e

T
ank

F
und.

F
rom

the
S

tipulation
of

F
acts

and
the

A
dm

inistrative
R

ecord
in

this

case,
the

follow
ing

facts
are

evident:

T
he

site
under

review
is

com
m

only
know

n
as

9999
W

est
Irving

P
ark

R
oad,

in

S
chiller

P
ark,

Illinois
(the

“Site”).
O

n
M

ay
21,

1991,
a

petroleum
release

w
as

reported

at
the

S
ite

and
the

Illinois
E

m
ergency

M
an

ag
em

en
t

A
gency

(“IEM
A

”)
assig

n
ed

Incident

N
um

ber
911366

to
the

reported
release

at
th

e
S

ite.
R

esp
o
n
d
en

t
acknow

ledged
the



incident
and

assig
n

ed
its

num
ber,

L
P

C
#0312855092,

to
the

S
ite.

T
hereafter,

lim
ited

corrective
action

w
as

undertaken
at

the
S

ite
by

“C
lark

O
il

and
R

efining
C

o”
(“C

lark
O

il”),

asso
ciated

w
ith

rem
oving

three,
7,500

gallon,
underground

sto
rag

e
tan

k
s

and
related

piping.
A

ccording
to

P
rairie

E
nvironm

ental
S

pecialties,
Inc.

(“Prairie”)
in

its

co
rresp

o
n
d
en

ce
to

R
esp

o
n
d
en

t
d

ated
July

17,
1991,

the
underground

sto
rag

e
tanks

w
ere

rem
oved

from
the

S
ite

in
1991.

In
resp

o
n

se
to

various
applications

seeking
reim

bursem
ent

from
the

U
nderground

S
to

rag
e

T
ank

F
und,

R
esp

o
n
d
en

t
acknow

ledged
the

conditions
at

the
S

ite

and
the

co
sts

incurred
by

C
lark

O
il

in
rem

oving
the

th
ree

underground
sto

rag
e

tanks

and
perlorm

ing
periodic

m
onitoring.

R
esp

o
n
d
en

t
authorized

reim
bursem

ent
to

C
lark

O
il

in
the

sum
of

$
1

5
0

,1
7

1
.5

7
from

th
e

U
nderground

S
to

rag
e

T
ank

F
und.

T
he

m
oney

w
as

paid
in

11
installm

ents
over

14
y
ears

from
July

20,
1992

through
M

arch
19,

2004.

B
ecau

se
C

lark
O

il
n
ev

er
com

pleted
a

corrective
action

at
the

S
ite,

R
esp

o
n
d
en

t
did

not

issu
e

a
“N

o
F

urther
R

em
ediation”

(“N
FR

”)
letter

for
this

S
ite.

T
hrough

th
e

d
ate

hereof,

R
esp

o
n
d
en

t
h
as

not
issu

ed
an

N
F

R
letter

related
to

th
e

S
ite.

A
s

d
escrib

ed
in

R
esp

o
n

d
en

t’s
co

rresp
o
n
d
en

ce
dated

D
ecem

b
er

3,
1992,

C
lark

O
il’s

lim
ited

corrective
action

at
th

e
S

ite
only

involved
the

rem
oval

of
“705

cubic
yards

of

hydrocarbon
im

pacted
soils”

for
th

e
lim

ited
p
u
rp

o
se

of
allow

ing
the

“safe
installation

of

the
new

U
S

T
s

into
th

e
prior

cavity.”
A

dditional
corrective

action
w

as
still

required

according
to

R
esp

o
n
d
en

t:
“A

nalytical
results

from
soil

borings
perform

ed
prior

to
the

excavation
activities

show
ed

hydrocarbon
im

pacted
soils

extending
beyond

the

excavation
lim

its
n

ecessary
to

install
th

e
new

U
S

T
s.”

9169965.1
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T
hereafter,

by
co

rresp
o
n
d
en

ce
d

ated
A

ugust
27,

1993,
R

esp
o

n
d

en
t

notified

C
lark

O
il

th
at

R
esp

o
n
d
en

t
required

a
form

al
C

orrective
A

ction
P

lan
for

the
rem

oval
of

th
e

residual
hydrocarbon

contam
ination

left
at

the
S

ite
asso

ciated
w

ith
IE

M
A

Incident

911366.
C

lark
O

il
did

not
respond,

and
on

O
ctober

20,
1993,

and
again

on
M

arch
7,

1994,
R

esp
o
n
d
en

t
notified

C
lark

O
il

that
R

esp
o
n

d
en

t
continued

to
require

a
form

al

C
orrective

A
ction

P
lan

for
the

residual
hydrocarbon

contam
ination

rem
aining

at
the

S
ite.

U
nsatisfied

w
ith

no
resp

o
n

se
from

C
lark

O
il,

R
esp

o
n
d
en

t
sen

t
a

form
al

N
otice

of

V
iolation

to
C

lark
O

il
on

A
pril

26,
1994,

indicating
therein

that
“T

o
date,

the
A

gency
h
as

not
received

a
C

orrective
A

ction
P

lan
for

responding
to

contam
inated

soil
and

groundw
ater”

rem
aining

at
th

e
S

ite
asso

ciated
w

ith
IE

M
A

Incident
N

um
ber

911366.
O

n

Ju
n

e
3,

1994,
C

lark
O

il
replied

to
R

esp
o

n
d

en
t’s

N
otice

of
V

iolation,
indicating

that
C

lark

O
il

had
contracted

w
ith

H
andex

of
Illinois,

Inc.
(“H

andex”)
to

p
rep

are
a

C
orrective

A
ction

P
lan

“to
ad

d
ress

th
e

groundw
ater

co
n

cern
s

at
this

site.”
W

ith
th

e
letter

to
R

esp
o
n

d
en

t

d
ated

Ju
n
e

3,
1994,

C
lark

O
il

included
a

copy
of

a
report

p
rep

ared
by

H
andex

and

d
ated

Ju
n
e

1,
1994,

describing
various

groundw
ater

conditions
at

the
S

ite.
H

andex

concluded
that

residual
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366

rem
ained

at
the

S
ite.

T
hereafter,

on
Ju

n
e

9,
1994,

C
lark

O
il

and
H

andex
acknow

ledged
to

R
esp

o
n
d

en
t

that
additional

investigation
of

the
su

b
su

rface
soil

conditions
w

as
indeed

n
ecessary

to

define
the

extent
of

hydrocarbon
contam

ination
left

at
th

e
S

ite
asso

ciated
w

ith
IE

M
A

Incident
911366.

C
lark

O
il

com
m

itted
to

subm
it

a
C

orrective
A

ction
P

lan
to

R
esp

o
n
d

en
t

after
com

pleting
a

co
m

p
reh

en
siv

e
investigation.

R
esp

o
n
d
en

t
replied

to
C

lark
O

il
by

its

co
rresp

o
n
d
en

ce
d
ated

Ju
n
e

16,
1994

and
Ju

n
e

29,
1994,

therein
confirm

ing,
am

ong

9169965.1
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other
things,

that
residual

hydrocarbon
contam

ination
asso

ciated
w

ith
IE

M
A

Incident

911366
continued

to
exist

at
the

S
ite.

O
n

O
ctober

8,
1994,

H
andex,

on
behalf

of
C

lark
O

il,
subm

itted
additional

g
ro

u
n

d
w

ater
d
ata

to
R

esp
o

n
d

en
t,

and
R

esp
o
n
d
en

t
replied

to
H

andex
on

D
ecem

ber
6,

1994,
indicating

th
at

R
esp

o
n

d
en

t
continued

to
require

a
co

m
p
reh

en
siv

e
soil

and

g
ro

u
n

d
w

ater
investigation

and
C

orrective
A

ction
P

lan,
including

a
full

description
of

the

extent
of

residual
hydrocarbon

contam
ination

rem
aining

at
th

e
S

ite
asso

ciated
w

ith

IE
M

A
Incident

911366.

O
n

Jan
u
ary

8,
1995,

H
andex

subm
itted

a
“Site

A
ssessm

en
t

R
eport”

to

R
esp

o
n
d
en

t
concluding

the
residual

contam
ination

rem
ained

at
the

S
ite

“above
IE

PA

C
leanup

O
bjectives.”

A
ccording

to
H

andex,
this

contam
ination

had
not

been
rem

oved

during
th

e
earlier

underground
sto

rag
e

tank
rem

oval
activities

at
the

S
ite.

R
esp

o
n

d
en

t

acknow
ledged

receipt
of

th
e

H
andex

R
eport

on
Jan

u
ary

20,
1995.

T
h
ereafter

H
andex,

on
behalf

of
C

lark.O
il,

subm
itted

additional
groundw

ater
data

from
th

e
S

ite
on

Jan
u
ary

30,
1995.

O
n

A
pril

13,
1995,

H
andex

delivered
another

S
ite

A
ssessm

en
t

R
eport

to
R

esp
o
n
d
en

t,
concluding

therein
that

residual
hydrocarbon

contam
ination

asso
ciated

w
ith

IE
M

A
Incident

911366
continued

to
exist

at
the

S
ite

“above
IE

PA
C

leanup
objectives.”

R
esp

o
n
d
en

t
acknow

ledged
receipt

of
that

report
in

co
rresp

o
n
d
en

ce
d
ated

A
pril

26,
1995.

E
ven

though
C

lark
O

il
had

failed
to

com
ply

w
ith

R
esp

o
n

d
en

t’s
req

u
ests

for

co
m

p
reh

en
siv

e
investigation

and
C

orrective
A

ction
P

lan,
R

esp
o

n
d
en

t
n

o
n

eth
eless

approved
partial

reim
b
u
rsem

en
t

to
C

lark
O

il
from

the
U

nderground
S

to
rag

e
T

ank
F

und

w
ith

its
co

rresp
o

n
d

en
ce

d
ated

M
ay

26,
1995.

C
lark

O
il

w
as

reim
bursed

for
the

rem
oval

9169965.1
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of
th

e
th

ree
7,500

gallon
underground

sto
rag

e
tan

k
s

and
for

preparing
the

excavation

pits
for

the
installation

of
three,

new
underground

sto
rag

e
tanks.

O
n

July
24,

1995,
H

andex,
on

behalf
of

C
lark

O
il,

delivered
additional

groundw
ater

d
ata

to
R

esp
o

n
d

en
t,

indicating
therein

that
hydrocarbon

contam
ination

asso
ciated

w
ith

Incident
911366

rem
ained

at
th

e
S

ite
in

ex
cess

of
IE

PA
cleanup

objectives.
A

gain,
on

S
ep

tem
b
er

20,
1995,

R
esp

o
n

d
en

t
approved

an
o
th

er
partial

reim
bursem

ent
req

u
est

from
C

lark
O

il,
and

approved
paym

ent
from

the
U

nderground

S
to

rag
e

T
ank

F
und

to
C

lark
O

il,
ev

en
though

C
lark

O
il

had
not

provided
R

esp
o
n

d
en

t

w
ith

a
co

m
p

reh
en

siv
e

investigation
or

th
e

required
C

orrective
A

ction
P

lan.

O
n

O
cto

b
er

4,
1995,

H
andex,

on
behalf

of
C

lark
O

il,
notified

R
esp

o
n

d
en

t
that

hydrocarbon
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366

had
m

igrated
off-site.

H
andex

indicated
that

adjoining
property

ow
ners

had
b

een
notified

accordingly.

A
ttached

to
th

e
notices

to
the

adjoining
property

ow
ners

is
a

S
ite

M
ap

identifying
th

e

extent
of

hydrocarbon
contam

ination
rem

aining
at

th
e

S
ite,

and
m

igrating
off

site,
at

that

tim
e.

O
n

N
ovem

ber
16,

1995,
H

andex,
on

behalf
of

C
lark

O
il,

delivered
additional

groundw
ater

d
ata

from
the

S
ite

to
R

esp
o
n
d
en

t,
indicating

the
continued

p
resen

ce
of

residual
hydrocarbon

contam
ination

at
th

e
S

ite
asso

ciated
w

ith
IE

M
A

Incident
911366.

O
n

Jan
u

ary
23,

1996,
R

esp
o
n
d
en

t
again

com
plained

to
C

lark
O

il,
that

C
lark

O
il

had
yet

to
provide

R
esp

o
n
d
en

t
w

ith
a

co
m

p
reh

en
siv

e
investigation

and
C

orrective

A
ction

P
lan

it
required

to
ad

d
ress

th
e

residual
hydrocarbon

contam
ination

rem
aining

at

the
S

ite
asso

ciated
w

ith
IE

M
A

incident
911366.

H
andex,

on
behalf

of
C

lark
O

il,
replied

to
R

esp
o
n
d
en

t,
and

so
u
g
h
t

an
ex

ten
sio

n
of

tim
e

to
subm

it
a

com
prehensive

9169965.1
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investigation
and

C
orrective

A
ction

P
lan.

C
lark

O
il

req
u
ested

through
M

arch
20,

1996,

to
com

ply.
B

y
co

rresp
o
n
d
en

ce
d

ated
F

ebruary
20,

1998,
R

esp
o
n
d
en

t
allow

ed
C

lark
O

il

until
A

pril
20,

1996,
to

subm
it

a
C

orrective
A

ction
P

lan,
and

rem
inded

C
lark

O
il

that
the

required
C

orrective
A

ction
P

lan
“m

ust
ad

d
ress

both
th

e
soil

and
groundw

ater

contam
ination

asso
ciated

w
ith

this
site.”

O
n

A
ugust

9,
1996,

H
andex,

on
behalf

of
C

lark
O

il,
delivered

a
“G

roundw
ater

M
onitoring

R
eport/C

orrective
A

ction
P

lan”
to

R
esp

o
n

d
en

t,
indicating

therein
that

residual
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366

continued
to

exist
at

the

S
ite.

H
andex,

on
behalf

of
C

lark
O

il,
p

ro
p

o
sed

a
rudim

entary
C

orrective
A

ction
P

lan,

w
hich

included
in

situ
rem

edial
w

ork
and

groundw
ater

m
onitoring.

B
y

co
rresp

o
n
d
en

ce
d

ated
M

arch
13,

1997,
R

esp
o
n
d

en
t

rejected
C

lark
O

il’s

p
ro

p
o

sed
C

orrective
A

ction
P

lan,
indicating,

again
that

“[a]
C

orrective
A

ction
P

lan
m

ust

be
subm

itted
to

th
e

A
gency

w
ithin

60
d

ay
s

of
the

d
ate

of
this

letter
and

m
ust

ad
d
ress

both
soil

and
groundw

ater.”
O

n
July

28,
1997,

H
andex,

on
behalf

of
C

lark
O

il,

req
u
ested

an
extension

of
an

additional
120

days
to

subm
it

th
e

required
com

prehensive

investigation
and

C
orrective

A
ction

P
lan.

T
hereafter,

on
A

ugust
21,

1997,
H

andex,
on

behalf
of

C
lark

O
il,

subm
itted

additional
groundw

ater
d

ata
for

the
S

ite,
indicating

that
th

e
S

ite
continued

to
contain

hydrocarbon
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366.

O
n

N
ovem

ber
10,

1997,
H

andex,
on

behalf
of

C
lark

O
il,

subm
itted

additional
inform

ation
to

R
esp

o
n
d

en
t

concerning
the

p
ro

p
o

sed
“B

iorem
ediation

C
orrective

A
ction

P
lan”

for
the

S
ite,

indicating

that
historical

hydrocarbon
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366

rem
ained

at
the

S
ite.

9169965.1
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O
n

O
ctober

12,
1999,

H
andex,

on
behalf

of
C

lark
O

il
(then

know
n

as
C

lark
R

etail

E
nterprises,

Inc.),
req

u
ested

that
R

esp
o
n
d
en

t
review

C
lark

O
il’s

earlier
subm

ittal
d
ated

N
ovem

ber
10,

1997,
b

ecau
se,

according
to

H
andex,

“C
lark

is
anxious

to
m

ove
forw

ard

w
ith

the
corrective

action
activities”

at
th

e
S

ite
and

rem
edy

the
historical

hydrocarbon

contam
ination

rem
aining

at
the

S
ite

asso
ciated

w
ith

IE
M

A
Incident

911366.
T

hereafter,

on
M

ay
17,

2000,
H

andex,
on

behalf
of

C
lark

O
il,

subm
itted

to
R

esp
o
n

d
en

t
additional

groundw
ater

d
ata

from
the

S
ite.

T
herein

C
lark

O
il

reported
th

e
continued

p
resen

ce
of

residual
hydrocarbon

contam
ination

at
th

e
S

ite
asso

ciated
w

ith
IE

M
A

Incident
911366.

O
n

O
ctober

9,
2002,

H
andex,

on
behalf

of
C

lark
O

il,
subm

itted
a

form
al

C
orrective

A
ction

P
lan

for
the

S
ite,

w
hich

R
esp

o
n
d
en

t
had

first
d

em
an

d
ed

nine
y
ears

earlier
on

A
ugust

27,
1993.

(T
he

A
dm

inistrative
R

ecord
contains

tw
o

copies
of

the

C
orrective

A
ction

R
eport,

one
indicating

the
report

w
as

“R
eleasable

M
ay

1,
2003

R
eview

er
M

M
”

and
th

e
other

indicating
it

w
as

“R
eleasab

le
F

ebruary
28,

2007
R

eview
er

M
D

.”)
T

herein,
H

andex,
on

behalf
of

C
lark

O
il,

reports
that

the
S

ite
continued

to
contain

hydrocarbon
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366

at
concentrations

that
ex

ceed
corrective

action
objectives,

and
w

hich
required

further
corrective

action.

A
s

part
of

th
e

p
ro

p
o

sed
C

orrective
A

ction
P

lan,
H

andex,
on

behalf
of

C
lark

O
il,

proposed
additional

soil
and

g
ro

u
n

d
w

ater
rem

oval,
as

w
ell

as
E

ngineered
B

arriers
and

Institutional
C

ontrols
as

a
p

ro
p

o
sed

rem
edy

for
th

e
residual

hydrocarbon
contam

ination

asso
ciated

w
ith

IE
M

A
Incident

911366.

N
early

tw
o

y
ears

later,
on

M
ay

19,
2004

(roughly
elev

en
y
ears

after
requesting

it),
R

esp
o
n
d
en

t
ap

p
ro

v
ed

C
lark

O
il’s

C
orrective

A
ction

P
lan.

9169965.1
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C
lark

O
il

took
no

action
to

im
plem

ent
any

part
of

C
orrective

A
ction

P
lan.

T
he

residual
contam

ination
asso

ciated
w

ith
IE

M
A

Incident
911366

rem
ained

at
S

ite
through

N
ovem

ber
24,

2003
—

the
d

ate
w

hen
P

etitioner
took

title
to

th
e

S
ite

by
D

eed.

T
hrough

N
ovem

ber
24,

2003,
R

esp
o
n
d
en

t
had

not
issu

ed
an

N
FR

letter

concerning
th

e
S

ite,
or

related
to

the
release

that
gave

rise
to

IE
M

A
Incident

N
um

ber

911366
at

th
e

S
ite.

T
o

date,
R

esp
o
n
d
en

t
h

as
not

issu
ed

a
N

F
R

letter
involving

th
e

S
ite

and
th

e
release

that
gave

rise
to

IE
M

A
Incident

N
um

ber
911366.

O
n

N
ovem

ber
24,

2003,
P

etitioner
b

ecam
e

the
O

w
ner

of
th

e
S

ite
by

d
eed

.

T
hereafter,

P
etitioner

perlorm
ed

rem
edial

activities
at

th
e

S
ite

co
n
sisten

t
w

ith
th

e

approved
C

orrective
A

ction
P

lan
from

S
ep

tem
b

er
2006

through
M

ay
2009

—
all

as

d
escrib

ed
in

P
etitioner’s

R
eim

b
u

rsem
en

t
P

ack
ag

e
subm

itted
to

R
esp

o
n
d

en
t

w
ith

co
rresp

o
n
d
en

ce
d

ated
Ju

n
e

9,
2009,

from
S

uperior
E

nvironm
ental

C
orp.

(“S
uperior”).

O
n

Jan
u
ary

31,
2008,

(follow
ing

an
IE

M
A

Incident
report

that
w

as
related

to

P
etitioner’s

rem
edial

activities
p

u
rsu

an
t

to
the

approved
C

orrective
A

ction
P

lan,
but

w
hich

Incident
w

as
su

b
seq

u
en

tly
consolidated

w
ith

IE
M

A
Incident

911366),
R

esp
o
n

d
en

t

acknow
ledged

th
at

P
etitioner

w
as

th
e

O
w

ner
of

th
e

S
ite,

and
form

ally
notified

P
etitioner

th
at

“a
release

from
an

underground
sto

rag
e

tank
sy

stem
(s)

h
as

occurred”
at

the
S

ite.

A
ccording

to
R

esp
o
n
d
en

t,
b
ecau

se
P

etitioner
is

the
O

w
ner

of
the

S
ite,

P
etitioner

“is

required
to

com
ply

w
ith

the
L

eaking
U

nderground
S

to
rag

e
T

ank
(L

eaking
U

ST
)

P
rogram

requirem
ents.”

T
hereafter,

on
M

arch
31,

2008,
R

esp
o

n
d

en
t

o
n

ce
again

acknow
ledged

P
etitioner

as
th

e
O

w
ner

of
the

S
ite

and
notified

P
etitioner

of
P

etitioner’s
reported

failure
to

subm
it

certain
reports

to
R

esp
o
n
d
en

t.
R

esp
o
n
d
en

t
ad

m
o

n
ish

ed
P

etitioner:

9169965.1
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Y
our

failure
to

com
ply

w
ith

the
req

u
irem

en
ts

of
the

Illinois
E

nvironm
ental

P
rotection

A
ct

an
d

applicable
regulations

m
ay

su
b
ject

you
to

an
en

fo
rcem

en
t

action.
T

he
future

subm
ission

o
r

approval
of

20
an

d
/o

r
45

d
ay

report(s)
w

ill
n

o
t

w
aive,

d
isch

arg
e

or
o

th
e,w

ise
release

you
from

any
p
o
ten

tial
or

actu
al

liability
or

en
fo

rcem
en

t
action.

[E
m

phasis
in

original.]

P
etitioner

resp
o
n
d
ed

to
R

esp
o

n
d

en
t’s

d
em

an
d
s

as
th

e
acknow

ledged
O

w
ner

of

th
e

S
ite

(w
ith

the
responsibilities

under
the

Illinois
E

nvironm
ental

P
rotection

A
ct

d
escrib

ed
by

R
espondent),

and
from

S
ep

tem
b
er

2006
through

M
ay

31,
2009,

P
etitioner

perform
ed

a
full

scale
investigation

and
corrective

action
at

th
e

S
ite

co
n
sisten

t
w

ith
all

relevant
regulations

and
the

approved
C

orrective
A

ction
P

lan.
S

pecifically,
P

etitioner

rem
oved

th
e

concrete
su

rface
barrier

at
the

S
ite

in
order

to
access

the
residual

contam
ination

in
the

soil
and

g
ro

u
n

d
w

ater
left

by
C

lark
O

il.
T

hereafter,
P

etitioner

law
fully

and
properly

rem
oved

and
d

isp
o

sed
of

an
additional

1007.99
cubic

yards
of

soil

co
n
tam

in
ated

w
ith

gasoline
asso

ciated
w

ith
IE

M
A

Incident
911366.

P
etitioner

also

collected
soil

sam
p
les

in
order

to
properly

ch
aracterize

conditions
at

the
S

ite
and

the

w
aste

soil
being

rem
oved

and
d
isp

o
sed

from
the

S
ite.

P
etitioner

also
paid

a
proper

laboratory
to

confirm
that

th
e

rem
aining

soil
w

as
free

of
contam

ination
follow

ing

excavation.
T

hereafter,
P

etitioner
properly

and
law

fully
backfilled

the
excavation

w
ith

clean
back

fill,
and

then
rep

av
ed

th
e

su
rface

of
the

S
ite,

all
as

m
ore

particularly

d
escrib

ed
in

P
etitioner’s

R
eim

b
u
rsem

en
t

P
ack

ag
e

d
ated

Ju
n

e
9,

2009,
and

received
by

R
esp

o
n
d
en

t
on

Ju
n
e

11,
2009.

O
n

Ju
n

e
7,

2009,
P

etitioner
subm

itted
R

esp
o

n
d
en

t’s
form

“E
lection

to
P

roceed

as
‘O

w
ner,”

w
herein

P
etitioner

properly
d

escrib
ed

th
e

S
ite,

the
IE

M
A

Incident
N

um
ber

and
R

esp
o
n
d
en

t’s
L

PC
num

ber
-

all
indicating

that
the

S
ite

w
as

the
sam

e
S

ite
w

here

R
esp

o
n
d
en

t
had

previously
ap

p
ro

v
ed

reim
b

u
rsem

en
t

from
the

U
nderground

S
torage

9169965.1
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T
ank

F
und

to
C

lark
O

il.
R

esp
o

n
d

en
t’s

form
“E

lection”
contains

the
follow

ing

adm
onishm

ent:

P
u
rsu

an
t

to
S

ection
57.2

of
the

E
nvironm

ental
P

rotection
A

ct
[415

IL
C

S
5/57.2],

I
hereby

elect
to

p
ro

ceed
as

an
“ow

ner”
u

n
d

er
T

itle
X

V
I

of
the

E
nvironm

ental
P

rotection
A

ct.
I

certify
that

I
have

acquired
an

ow
nership

in
terest

in
th

e
ab

o
v

e-n
am

ed
site,

that
one

or
m

ore
underground

sto
rag

e
tan

k
s

registered
w

ith
th

e
O

ffice
of

the
S

tate
Fire

M
arshal

have
b
een

rem
oved

from
the

site,
and

that
corrective

action
on

the
site

h
as

not
yet

resulted
in

the
issu

an
ce

of
a

“no
further

rem
ediation

letter”
by

the
Illinois

E
P

A
p

u
rsu

an
t

to
T

itle
X

V
I

of
the

E
nvironm

ental
P

rotection
A

ct.

I
u

n
d

erstan
d

that
by

m
aking

this
election

I
b

eco
m

e
subject

to
all

of
the

responsibilities
and

liabilities
of

an
“ow

ner”
under

T
itle

X
V

I
of

th
e

environm
ental

P
rotection

A
ct

and
the

Illinois
P

ollution
C

ontrol
B

oard’s
rules

at
35

Ill.
A

dm
.

C
ode

734.
I

further
u
n

d
erstan

d
that

this
election

can
n
o
t

be
w

ithdraw
n.

P
etitioner

had
signed

R
esp

o
n

d
en

t’s
form

on
Ju

n
e

1,
2009,

therein
certifying

to

P
etitioner’s

ow
nership

in
terest

in
th

e
S

ite,
and

acknow
ledging

and
accepting

P
etitioner’s

responsibilities
u

n
d

er
T

itle
X

V
I

of
the

Illinois
E

nvironm
ental

P
rotection

A
ct,

and
w

aiving

any
opportunity

to
w

ithdraw
th

e
election.

R
esp

o
n

d
en

t’s
com

pleted
form

w
as

delivered

to
R

esp
o

n
d

en
t

w
ith

co
rresp

o
n
d
en

ce
dated

Ju
n
e

7,
2009,

and
received

by
R

esp
o

n
d

en
t

on
Ju

n
e

8,
2009.

T
hereafter,

by
co

rresp
o
n
d
en

ce
d

ated
Ju

n
e

9,
2009,

P
etitioner

subm
itted

P
etitioner’s

R
eim

b
u

rsem
en

t
P

ack
ag

e
to

R
esp

o
n

d
en

t,
therein

describing,
and

properly

supporting,
all

of
the

activities
and

co
sts

w
hich

P
etitioner

had
perform

ed
and

had

incurred
in

investigating
site

conditions
and

perform
ing

a
law

ful
corrective

action
and

closure
of

the
S

ite
according

to
th

e
appropriate

regulations
and

the
approved

C
orrective

A
ction

P
lan.

P
etitioner

so
u
g
h
t

reim
bursem

ent
from

th
e

U
nderground

S
to

rag
e

T
ank

F
und

for
$

9
7

,0
4

9
.2

8
in

properly
incurred,

and
otherw

ise
reim

bursable,
ex

p
en

ses.

9169965.1
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A
fter

having
acknow

ledged
receipt

on
Ju

n
e

11,
2009,

of
P

etitioner’s

R
eim

b
u
rsem

en
t

P
ack

ag
e

d
ated

Ju
n
e

9,
20091,

R
esp

o
n
d

en
t,

on
Ju

n
e

18,
2009,

acknow
ledged

receipt
of,

and
affirm

atively
accep

ted
,

P
etitioner’s

election
to

proceed
as

O
w

ner.
S

pecifically,
R

esp
o

n
d

en
t

stated
:

B
y

signing
th

e
form

,
you

certified
that

you
have

acquired
an

ow
nership

in
terest

in
th

e
ab

o
v
e-referen

ced
site,

one
or

m
ore

underground
sto

rag
e

tan
k

s
registered

w
ith

th
e

O
ffice

of
the

S
tate

Fire
M

arshal
have

b
een

rem
oved

from
the

site,
and

corrective
action

on
the

site
h
as

not
yet

resulted
in

the
issu

an
ce

of
a

“no
further

rem
ediation

letter”
by

Illinois
E

P
A

p
u

rsu
an

t
to

T
itle

X
V

I
of

th
e

A
ct.

B
ased

on
this

certification,
y
o
u

r
E

lection
T

o
P

ro
ceed

as
“O

w
ner”

is
accep

ted
.

(S
ection

57.13
of

the
A

ct
and

35
III.

A
dm

.
C

ode
734.105).

[E
m

phasis
A

dded]

A
s

th
e

new
ow

ner,
you

m
ay

be
eligible

to
access

the
U

nderground
S

to
rag

e
T

ank
F

und
for

p
ay

m
en

t
of

co
sts

to
rem

ediation
of

the
release.

F
or

inform
ation

regarding
eligibility

and
th

e
deductible

am
ount

to
be

paid,
p

lease
co

n
tact

th
e

O
ffice

of
th

e
S

tate
Fire

M
arshal

at
217/785-5878.

A
s

directed
by

law
,

and
as

rem
inded

by
R

esp
o
n
d

en
t,

P
etitioner

co
n

tacted
O

F
S

M
,

and
by

co
rresp

o
n
d
en

ce
d

ated
S

ep
tem

b
er

3,
2009,

O
F

S
M

inform
ed

P
etitioner

that

O
F

S
M

had
determ

ined
that

P
etitioner

w
as

an
O

w
ner,

eligible
to

apply
for

reim
b
u
rsem

en
t

for
th

e
U

nderground
S

to
rag

e
T

ank
F

und,
subject

to
a

$10,000

deductible,
and

so
long

as
none

of
th

e
follow

ing
conditions

applied:

1.
N

either
th

e
ow

ner
nor

th
e

o
p
erato

r
is

the
U

nited
S

tates
G

overnm
ent.

2.
T

he
tank

d
o
es

not
contain

fuel
w

hich
is

ex
em

p
t

from
the

M
otor

F
uel

T
ax.

3.
T

he
co

sts
w

ere
incurred

as
a

result
of

a
confirm

ed
release

of
any

of
th

e
follow

ing
sL

ibstances:
“Fuel,”

as
defined

by
S

ection
1.19

of
the

M
otor

F
uel

T
ax

L
aw

A
viation

F
uel

H
eating

oil

1
S

ee
R

esp
o
n
d
en

t’s
(“IE

PA
/B

O
L

L
E

A
K

IN
G

U
ST

”)
stam

p
ed

“R
E

C
E

IV
E

D
”

d
ate

(Ju
n
e

11,
2009)

on
P

etitioner’s
R

eim
b
u
rsem

en
t

P
ack

ag
e.

O
ddly,

P
etitioner’s

R
eim

b
u
rsem

en
t

P
ack

ag
e

is
not

a
sep

arate
item

in
the

A
dm

inistrative
R

ecord,
w

hich
is

generally
kept

chronologically.
P

etitioner’s
R

eim
b
u
rsem

en
t

P
ack

ag
e

is
found

in
the

A
dm

inistrative
R

ecord
only

as
an

attach
m

en
t

to
R

espondent’s
denial

thereof.

9169965.1
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U
sed

oil,
w

hich
h
as

b
een

refined
from

crude
oil

used
in

a
m

otor
vehicle,

as
defined

in
S

ection
1.3

of
the

M
otor

F
uel

T
ax

L
aw

4.
T

he
ow

ner
or

o
p

erato
r

registered
the

tank
and

paid
all

fees
in

acco
rd

an
ce

w
ith

th
e

statutory
and

regulatory
requirem

ents
of

the
G

asoline
S

to
rag

e
A

ct.
5.

T
he

ow
ner

or
o

p
erato

r
notified

the
Illinois

E
m

ergency
M

anagem
ent

A
gency

of
a

confirm
ed

release,
th

e
co

sts
w

ere
incurred

after
the

notification
and

th
e

co
sts

w
ere

a
result

of
a

release
of

a
su

b
stan

ces
listed

in
this

S
ection.

C
o
sts

of
corrective

action
or

indem
nification

incurred
before

providing
th

e
notification

shall
not

be
eligible

for
paym

ent.
6.

T
he

co
sts

have
not

already
b
een

paid
to

the
ow

ner
or

operator
under

a
private

in
su

ran
ce

policy,
other

w
ritten

ag
reem

en
t,

or
court

order.
7.

T
he

co
sts

w
ere

asso
ciated

w
ith

“corrective
action.”

B
y

co
rresp

o
n
d
en

ce
d

ated
D

ecem
b

er
21,

2009,
R

esp
o
n

d
en

t
acknow

ledged
that

P
etitioner

w
as

the
O

w
ner

of
th

e
S

ite,
and

that
th

e
S

ite
w

as
th

e
location

w
here

registered

underground
sto

rag
e

tan
k
s

had
b
een

rem
oved,

and
w

as
th

e
site

w
here

historic

corrective
action

had
yet

b
een

initiated,
but

additional
activities

w
ere

required
in

order

for
R

esp
o
n
d
en

t
to

issu
e

an
N

FR
letter.

R
esp

o
n
d
en

t
also

notified
P

etitioner
that

R
esp

o
n

d
en

t
had

denied
the

req
u
ested

deductible
b

ecau
se:

“T
he

deductible
am

ount
for

this
claim

is
$10,000,

w
hich

w
as

previously
d
ed

u
cted

from
the

Invoice
V

oucher
dated

M
ay

5,
1994.”

W
hile

R
esp

o
n
d
en

t
did

not
review

th
e

m
erits

of
P

etitioner’s
R

eim
bursem

ent

P
ack

ag
e,

R
esp

o
n

d
en

t
n
o
n
eth

eless
denied

P
etitioner’s

req
u
est

for
reim

bursem
ent,

as

follow
s:T

he
follow

ing
co

sts
are

not
reim

bursable:

1.
It

ap
p
ears

that
all

of
the

bills
in

this
bill

p
ack

ag
e

w
ere

billed
to

Z
ervos

T
hree.

H
ow

ever,
it

d
o
es

not
ap

p
ear

that
Z

ervos
T

hree
w

as
the

ow
ner/operator

of
the

3-7,500
gallon

gasoline
underground

sto
rag

e
tan

k
s

sy
stem

s
(w

hich
w

ere
rem

oved
in

Ju
n
e

1991)
during

the
billing

period
(S

ep
tem

b
er

2006
—

M
ay

2009).
B

ased
on

the
E

lection
T

o
P

ro
ceed

A
s

O
w

ner
F

orm
d

ated
Ju

n
e

1,
2009,

Z
ervos

T
hree

w
as

not

9169965.1
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th
e

ow
ner/operator

of
the

underground
sto

rag
e

tank
sy

stem
s

until
Ju

n
e

1,
2009.

T
herefore,

th
e

entire
bill

p
ack

ag
e

is
not

reim
bursable.

S
ection

22.18b(a)(3)
of

th
e

Illinois
E

nvironm
ental

P
rotection

A
ct.

2.
P

lease
refer

to
R

W
C

ollins
Invoice

486,
d

ated
S

ep
tem

b
er

30,
2007.

T
his

invoice
includes

co
sts

asso
ciated

w
ith

the
rem

oval
&

disposal
of

all
of

the
p
av

em
en

t
from

the
site.

T
he

Illinois
E

P
A

w
ill

not
reim

burse
co

sts
asso

ciated
w

ith
th

e
rem

oval
&

disposal
of

p
av

em
en

t
w

hich
are

beyond
w

hat
w

as
asso

ciated
w

ith
the

rem
oval

&
disposal

of
p
av

em
en

t
w

hich
are

beyond
w

hat
w

as
asso

ciated
w

ith
th

e
705

cubic
yards

(1,008
tons)

of
contam

inated
soil

w
hich

w
ere

ex
cav

ated
&

d
isp

o
sed

of
in

Ju
n

e
1991.

Inform
ation

subm
itted

to
Illinois

E
P

A
d
o
es

not
indicate

the
am

ount
of

p
av

em
en

t
w

hich
w

as
asso

ciated
w

ith
the7O

5
cubic

yards
(1,008

tons)
of

contam
inated

soil
w

hich
w

ere
ex

cav
ated

&
d

isp
o
sed

of
in

Ju
n
e

1991.
T

herefore,
the

entire
invoice

is
not

reim
bursable.

S
ectio

n
s

22.18(e)(1)(C
),

22.18b(a)(3)
&

22.18b(d)(4)(C
)

of
th

e
Illinois

E
nvironm

ental
P

rotection
A

ct.

O
n

D
ecem

b
er

23,
2009,

S
uperior,

on
behalf

of
P

etitioner,
notified

R
esp

o
n

d
en

t

that
O

F
S

M
had

previously
determ

ined
that

P
etitioner

w
as

eligible
for

reim
bursem

ent,

and
that

all
of

the
corrective

action
activities

that
w

ere
undertaken

by
P

etitioner,
and

w
hich

w
ere

d
escrib

ed
in

P
etitioner’s

R
eim

bursem
ent

P
ack

ag
e,

had
b
een

incurred
by

P
etitioner

w
ell

after
P

etitioner
had

p
u
rch

ased
an

in
terest

in
the

S
ite.

S
uperior,

on
behalf

of
P

etitioner,
also

noted
that

P
etitioner’s

R
eim

b
u

rsem
en

t
P

ack
ag

e
had

b
een

delivered

to
R

esp
o
n
d
en

t,
and

w
as

received
by

R
esp

o
n

d
en

t
on

Ju
n
e

11,
2009.

Inasm
uch

as

R
esp

o
n

d
en

t’s
denial

w
as

not
d

ated
until

D
ecem

b
er

21,
2009,

w
ell

over
120

days
had

p
assed

sin
ce

the
subm

ission
of

P
etitioner’s

R
eim

b
u
rsem

en
t

P
ack

ag
e

w
ithout

R
esp

o
n
d
en

t’s
approval

or
rejection.

A
ccording

to
S

uperior,
P

etitioner’s
R

eim
bursem

ent

P
ack

ag
e

w
as

approved
by

operation
of

law
follow

ing
the

p
assag

e
of

120
d

ay
s

w
ithout

R
esp

o
n

d
en

t’s
decision

to
th

e
contrary.

S
uperior,

on
behalf

of
P

etitioner,
ask

ed

R
esp

o
n
d
en

t
to

reco
n
sid

er
R

esp
o

n
d

en
t’s

purported
denial

of
P

etitioner’s

R
eim

b
u

rsem
en

t
P

ack
ag

e.

9169965.1
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O
n

Jan
u

ary
8,

2010,
R

esp
o

n
d

en
t

replied
to

S
uperior’s

D
ecem

b
er

23,
2009

co
rresp

o
n
d
en

ce
and

indicated
that

R
esp

o
n
d
en

t
had

sen
t

S
uperior

“an
electronic

m
essag

e
on

O
ctober

22,
2009

w
ith

regard
to

[R
espondent’s]

co
n

cern
s

w
ith

this
bill

p
ack

ag
e.

H
ow

ever,
[R

espondent]
had

never
received

any
resp

o
n
se.

M
y

b
o

ss

instructed
m

e
to

issu
e

a
final

decision
on

D
ecem

b
er

8,
2009.”

T
here

is
no

electronic

m
essag

e
dated

O
ctober

22,
2009,

from
R

esp
o
n
d
en

t
located

anyw
here

in
the

A
dm

inistrative
R

ecord.

R
esp

o
n
d
en

t
further

explained:

2.
T

he
3-7,500

gallon
gasoline

underground
sto

rag
e

tank
sy

stem
s

in
question

w
ere

rem
oved

in
Ju

n
e

1991.
[P

etitioner]
did

not
p
u
rch

ase
the

site
property

until
A

ugust
2003.

[P
etitioner]

did
not

elect
to

proceed
as

ow
ner

until
Ju

n
e

2009.
T

here
is

not
any

w
ay

that
[P

etitioner]
can

be
co

n
sid

ered
to

be
the

ow
ner

of
the

3-7,500
gallon

gasoline
underground

sto
rag

e
tank

sy
stem

s
in

question
prior

to
Ju

n
e

2009.
A

ll
of

the
co

sts
in

question
w

ere
incurred

prior
to

Ju
n
e

2009.

3.
I

have
tried

to
find

inform
ation

ab
o
u

t
how

to
prorate

the
co

sts
asso

ciated
w

ith
the

rep
lacem

en
t

of
the

pavem
ent.

H
ow

ever,
I

w
as

not
able

to
find

any
inform

ation
w

ith
w

hich
to

do
this.

4.
P

lease
note

that
this

particular
bill

p
ack

ag
e

is
regulated

in
acco

rd
an

ce
w

ith
35

Illinois
A

dm
inistrative

C
ode

731,
not

35
Illinois

A
dm

inistrative
C

ode
734.

L
ater

on
Jan

u
ary

8,
2010,

S
uperior,

on
behalf

of
P

etitioner,
replied

to

R
esp

o
n
d
en

t,
and

indicated
that

R
esp

o
n

d
en

t’s
on-line

d
atab

ase
clearly

identifies
the

S
ite

as
being

regulated
p
u
rsu

an
t

to
35.

lii.
A

dm
.

C
ode

734,
and

the
120

day
rule

applies
to

P
etitioner’s

R
eim

b
u

rsem
en

t
P

ack
ag

e.
M

oreover,
according

to
S

uperior,
th

e
date

that

P
etitioner

gained
an

interest
in

the
real

estate
is

u
sed

to
determ

ine
w

hether
or

not

P
etitioner

is
eligible

for
reim

b
u

rsem
en

t
and

not
th

e
d
ate

of
receipt

of
R

esp
o
n
d

en
t’s

form
.
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O
n

Jan
u
ary

11,
2010

R
esp

o
n
d
en

t
prepared

a
detailed

reply
to

P
etitioner,

re

iterating
R

esp
o

n
d

en
t’s

position
w

ith
regard

to
th

e
ow

nership
of

th
e

historic
underground

sto
rag

e
tan

k
s

that
had

b
een

rem
oved

from
the

S
ite

before
P

etitioner
acquired

an

ow
nership

interest
in

the
S

ite.
A

ccording
to

R
espondent:

T
he

applicability
of

35
Illinois

A
dm

inistrative
C

ode
734,

as
w

ell
as

the
applicability

of
[P

etitioner]
being

the
ow

ner
of

the
tan

k
s

(for
the

tanks
in

question),
is

not
retroactive.

T
he

applicability
of

35
Illinois

A
dm

inistrative
C

ode
734,

as
w

ell
as

[P
etitioner]

being
the

ow
ner

of
the

tanks
(for

the
tan

k
s

in
question)

b
eg

in
s

in
Ju

n
e

2009,
and

g
o
es

forw
ard

in
tim

e
from

there.
It

is
not

retroactive.

W
hen

the
co

sts
in

question
w

ere
incurred

(w
hich

w
as

prior
to

Ju
n
e

2009)
this

L
U

ST
Incident

w
as

regulated
in

acco
rd

an
ce

w
ith

35
Illinois

A
dm

inistrative
C

ode
731,

and
[P

etitioner]
w

as
not

the
ow

ner
of

the
tan

k
s

(for
the

tanks
in

question).
T

herefore,
this

particular
bill

p
ack

ag
e

is
regulated

in
acco

rd
an

ce
w

ith
35

Illinois
A

dm
inistrative

C
ode

731,
and

th
e

co
sts

in
question

w
ere

not
incurred

by
th

e
ow

ner
of

the
tanks

(for
the

tan
k
s

in
question).

R
esp

o
n

d
en

t’s
letter

d
ated

D
ecem

b
er

21,
2009

(denying
P

etitioner’s

R
eim

b
u
rsem

en
t

P
ack

ag
e

b
ecau

se
R

esp
o

n
d

en
t

had
determ

ined
that

P
etitioner

w
as

not

an
eligible

ow
ner

entitled
to

reim
b

u
rsem

en
t

from
the

U
nderground

S
to

rag
e

T
ank

F
und)

is
final

ag
en

cy
action,

and
P

etitioner
tim

ely
filed

this
appeal.

S
T

A
N

D
A

R
D

O
F

R
E

V
IE

W

S
um

m
ary

ju
d

g
m

en
t

is
ap

p
ro

p
riate

w
hen

the
pleadings,

depositions,
ad

m
issio

n
s

on
file,

and
affidavits

d
isclo

se
th

at
th

ere
is

no
genuine

issu
e

as
to

m
aterial

fact
and

the

m
oving

party
is

entitled
to

ju
d
g
m

en
t

as
a

m
atter

of
law

.
M

cD
onald’s

C
orp.

v.
IE

PA
,

P
C

B

04-14
at

2
(Jan.

22,
2004).

Illinois
law

en
co

u
rag

es
sum

m
ary

judgm
ent

to
expeditiously

resolve
law

suits.
P

urtill
v.

H
ess,

111
lll.2d

229,
240,

489
N

.E
.

2d
867,871

(1986).
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IS
S

U
E

O
N

A
P

P
E

A
L

Is
P

etitioner
an

“O
w

ner,”
as

that
term

is
defined

at
415

IL
C

S
5/57.2,

and

otherw
ise

eligible
for

reim
b

u
rsem

en
t

from
the

U
nderground

S
to

rag
e

T
ank

F
und?

A
R

G
U

M
E

N
T

A
.

T
he

P
o

licy
S

u
p
p
o
rtin

g
th

e
S

tatu
to

ry
A

m
en

d
m

en
t

E
n

co
u

rag
es

P
ro

m
p

t,
Q

u
ality

C
o

rrectiv
e

A
ctio

n
at

S
ites

w
ith

C
h

ro
n
ic,

H
isto

ric
C

o
n

tam
in

atio
n

F
rom

R
eg

istered
U

n
d

erg
ro

u
n

d
S

to
rag

e
T

an
k
s.

P
etitioner

is
a

hero.
P

etitioner,
a

closely-held
corporation,

sp
en

t
$97,049.28

of

its
ow

n
m

oney
cleaning

up
C

lark
O

il’s
m

ess
—

a
m

ess
that

had
rem

ained
uncontrolled

since
at

least
1993.

P
etitioner

clean
ed

a
m

ess
that

had
been

created
by

a
large

m
u

lti

national
corporation

—
a

large
oil

co
m

p
an

y
—

w
ho

for
tw

elve
y
ears

had
thum

bed
its

nose

at
R

esp
o

n
d

en
t,

and
w

ho
never

com
pleted

a
resp

o
n

sib
le

corrective
action

at
the

S
ite

during
th

o
se

tw
elve

y
ears.

R
esp

o
n
d
en

t
th

reaten
ed

and
cajoled

C
lark

O
il

to
com

ply
w

ith

Illinois
law

,
but

to
absolutely

no
avail.

E
ven

though
C

lark
O

il
never

com
pleted

a

corrective
action

at
th

e
S

ite,
and

eventually
ab

an
d
o
n

ed
its

m
ess

at
the

S
ite,

R
esp

o
n
d
en

t
rew

arded
C

lark
O

il
by

authorizing
reim

b
u

rsem
en

t
of

m
ore

than
$150,000.

M
ost

rem
arkably,

th
e

$150,000
reim

b
u
rsem

en
t

paym
ent

to
C

lark
O

il
w

as
for

m
ere

incidental
corrective

action
ex

p
en

ses
asso

ciated
w

ith
the

installation
of

th
ree

new

tan
k
s

at
C

lark
O

il’s
retail

g
aso

lin
e

site,
and

g
ro

u
n

d
w

ater
m

onitoring
ex

p
en

ses
that

w
ere

never
ap

p
ro

v
ed

by
R

esp
o
n
d
en

t
as

appropriate.

A
fter

rem
oving

th
ree

underground
sto

rag
e

tanks,
and

replacing
three

new

underground
sto

rag
e

tan
k
s

in
the

ex
cav

ated
pit,

C
lark

O
il

m
erely

m
onitored

the
S

ite.

F
or

w
ell

over
a

d
ecad

e,
C

lark
O

il
even

refused
to

investigate
the

S
ite

or
prepare

a

C
orrective

A
ction

P
lan,

m
uch

less
com

plete
a

p
ro

p
er

corrective
action

at
the

S
ite.

R
esp

o
n

d
en

t’s
sanction

for
C

lark
O

il’s
in

tran
sig

en
ce?

S
im

ple:
R

esp
o

n
d

en
t

authorized

9169965.1
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th
e

paym
ent

of
$150,000

for
activities

asso
ciated

w
ith

installing
new

tan
k

s
at

the
S

ite

and
for

so
m

e
groundw

ater
m

onitoring.
In

that
instance,

R
esp

o
n

d
en

t
seem

ingly
found

a

w
ay

“to
prorate

the
co

sts
asso

ciated
w

ith
d
ev

elo
p

m
en

t
costs”—

a
courtesy,

perhaps,

but
one

that
w

as
not

otherw
ise

afforded
P

etitioner,
and

one
w

hich
w

as
specifically

denied
P

etitioner
in

R
esp

o
n

d
en

t’s
Jan

u
ary

8,
2010

co
rresp

o
n
d
en

ce
to

P
etitioner.

C
lark

O
il

never
im

plem
ented

the
C

orrective
A

ction
P

lan
—

P
etitioner

did,
and

out

of
its

ow
n

pocket,
and

R
esp

o
n

d
en

t’s
resp

o
n

se
w

as
to

deny
P

etitioner
access

to
the

U
nderground

S
to

rag
e

T
ank

F
und

b
ased

on
an

u
n
reaso

n
ab

le,
unlaw

ful,
arbitrary,

capricious,
and

unconstitutional
interpretation

of
the

law
and

regulations.

T
hat

is
not

to
say

th
at

P
etitioner

acted
out

of
pure

altruism
.

Indeed,
P

etitioner

d
o

es
not

seek
out

co
n

tam
in

ated
sites

solely
for

th
e

p
u

rp
o
se

of
funding

responsible

corrective
actions

for
th

e
com

m
on

good.
R

ather,
in

this
instance,

P
etitioner

considered

various
com

m
ercial

options,
and

accep
ted

the
burden

of
cleaning

this
S

ite
b

ased
on

P
etitioner’s

com
m

ercial
in

terests
in

th
e

S
ite,

and
th

e
Illinois

G
eneral

A
ssem

bly’s

assu
ran

ce
that

new
ow

ners
of

sites
w

ith
historic

hydrocarbon
contam

ination
from

registered
underground

sto
rag

e
tan

k
s

w
ere

eligible
for

reim
bursem

ent
for

“reim
bursable

ex
p

en
ses.”

E
ven

after
only

a
cursory

reading
of

th
e

“E
lection

to
P

roceed”
form

signed

and
subm

itted
by

P
etitioner,

it
is

clear
that

P
etitioner

w
illingly

accep
ted

the
responsibility

to
perform

corrective
action

at
a

site
w

here
the

m
ess

had
b
een

created
by

so
m

eo
n

e

else,
b
ecau

se
th

e
Illinois

G
en

eral
A

ssem
bly

had
intentionally

ex
p
an

d
ed

the
universe

of

eligible
ow

ners
—

beyond
th

e
eligibility

provided
u
n

d
er

th
e

old
law

—
to

en
co

u
rag

e
just

such
resp

o
n

sib
le

action.
O

F
S

M
ag

reed
,

and
found

P
etitioner

eligible
for

reim
bursem

ent

9169965.1
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at
a

site
w

h
ere

registered
underground

sto
rag

e
tan

k
s

had
b

een
rem

oved,
and

w
here

R
esp

o
n
d
en

t
had

not
issu

ed
a

previous
N

F
R

letter.

Indeed,
the

policy
supporting

an
intentional

expansion
of

the
group

of
ow

ners

eligible
for

reim
b

u
rsem

en
t

actually
w

orked
in

this
instance.

P
reviously,

new
ow

ners

shied
aw

ay
from

such
sites

largely
b

ecau
se

cleanup
liability

p
resen

ted
a

m
ajor

disincentive
to

new
ow

nership,
and

b
ecau

se
new

ow
ners

w
ere

not
eligible

for

reim
b
u
rsem

en
t

from
the

U
nderground

S
to

rag
e

T
ank

F
und.

H
ere,

b
ecau

se
the

Illinois

G
en

eral
A

ssem
bly

had
rem

oved
the

disincentive,
P

etitioner
w

as
en

co
u

rag
ed

to

p
u
rch

ase
and

accep
t

th
e

responsibility
to

clean
C

lark
O

il’s
chronic

m
ess.

T
he

incentive

w
orked,

after
R

esp
o
n
d
en

t
had

not
b

een
able

to
extract

anything
sim

ilar
from

C
lark

O
il

for
w

ell
over

a
d
ecad

e.

N
o

new
m

oney
n

eed
be

appropriated
or

taxed
to

effectively
en

co
u
rag

e
such

resp
o

n
sib

le
action.

U
nfairness

h
as

b
een

elim
inated

and
new

ow
ners

are
en

co
u

rag
ed

to

p
u
rch

ase
and

clean
certain,

form
erly

unproductive
sites,

w
ith

m
oney

and
program

s
that

are
currently

available
and

in
place.

T
his

scen
ario

w
ill

be
rep

eated
h

u
n
d

red
s

of
tim

es
in

Illinois,
u

n
less

R
esp

o
n

d
en

t’s
interpretation

of
th

e
law

,
and

R
esp

o
n
d

en
t’s

purported
role

in
determ

ining
eligibility

u
n

d
er

th
e

p
reten

se
lim

ited
of

cost
review

(R
espondent’s

only

p
ro

p
er

role,
S

ee
415

IL
C

S
5157.8(a)(l))

is
ad

o
p

ted
.

B
.

T
he

F
acts

C
learly

In
d

icate
T

h
at

P
etitio

n
er

S
atisfied

T
he

S
tatu

to
ry

C
o
n
d
itio

n
s

F
o

r
R

eim
b

u
rsem

en
t

F
rom

th
e

U
n
d
erg

ro
u
n
d

S
to

rag
e

T
an

k
F

u
n
d

.

B
ased

on
the

facts
u

n
d

er
review

,
it

is
clear

that
P

etitioner
subm

itted
a

w
ritten

“E
lection

to
P

roceed”
u
n
d
er

T
itle

X
V

I
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct
after
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having
acquired

an
ow

nership
interest

in
a

site
2

on
w

hich
o
n

e
or

m
ore

registered
tanks

had
b

een
rem

oved,
but

on
w

hich
corrective

action
h
as

not
yet

resulted
in

th
e

issu
an

ce

of
an

“no
further

rem
ediation”

letter
by

R
esp

o
n

d
en

t
p
u

rsu
an

t
to

T
itle

X
V

I
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct.
In

the
p
resen

t
in

stan
ce,

th
ere

is
no

question
that

P
etitioner

is
the

O
w

ner
of

the
S

ite,
and

that
th

e
S

ite
qualifies

for
reim

bursem
ent

from

th
e

U
nderground

S
to

rag
e

T
ank

F
und.

T
he

question
is:

C
an

R
esp

o
n

d
en

t
interpret

th
e

regulations
to

n
eg

ate
eligibility

clearly
determ

ined
by

th
e

O
ffice

of
the

S
tate

F
ire

M
arshall

(O
F

S
M

),
w

here
O

S
F

M

an
aly

zed
stan

d
ard

s
provided

by
the

Illinois
G

en
eral

A
ssem

bly,
and

w
here

the
statute

is

being
relied

upon
by

th
e

regulated
com

m
unity

and
is

successfully
encouraging

prom
pt,

quality
corrective

action
at

sites
w

ith
historic

and
chronic

contam
ination

asso
ciated

w
ith

reg
istered

underground
sto

rag
e

tan
k
s?

For
m

any
reaso

n
s,

the
an

sw
er

is
no,

and
the

B
oard

should
rev

erse
R

esp
o
n
d
en

t’s
errant

final
decision.

C
.

T
he

P
lain

an
d

U
n
am

b
ig

u
o
u
s

L
an

g
u
ag

e
of

th
e

S
tatu

te
In

clu
d
es

P
etitio

n
er

as
an

“O
w

ner”
E

ligible
F

o
r

R
eim

b
u
rsem

en
t.

T
he

statu
te

under
review

provides:

W
hen

u
sed

in
connection

w
ith,

or
w

hen
otherw

ise
relating

to,
underground

sto
rag

e
tanks,

th
e

term
s,

“facility,”
“ow

ner,”
“operator,”

“underground
sto

rag
e

tank,”
“(U

ST
),”

“petroleum
”

and
“regulated

su
b
stan

ce”
shall

have
th

e
m

ean
in

g
s

ascrib
ed

to
them

in
S

ubtitle
I

of
the

H
azard

o
u
s

and
Solid

W
aste

A
m

en
d

m
en

ts
of

1984
(P.L

.
98-616)

of
th

e
R

eso
u

rce
C

onservation
and

R
ecovery

A
ct

of
1976

(P.L
.

94-580);
p

ro
v

id
ed

fu
rth

er
h

o
w

ev
er

th
at

th
e

term
“o

w
n
er”

sh
all

also
m

ean
an

y
p

erso
n

w
h
o

h
as

su
b
m

itted
to

th
e

A
g
en

cy
a

w
ritten

electio
n

to
p
ro

ceed
u

n
d

er
th

is
T

itle
an

d
h
as

acq
u

ired
an

o
w

n
ersh

ip
in

terest
in

a
site

o
n

w
h
ich

o
n
e

o
r

m
o

re
reg

istered
tan

k
s

h
av

e
b
een

rem
o

v
ed

,
b
u

t
o

n
w

h
ich

co
rrectiv

e
actio

n

2
A

s
the

facts
d
em

o
n
strate,

P
etitioner

acquired
an

ow
nership

interest
in

the
S

ite
by

w
ay

of
a

quitclaim
d
eed

on
N

ovem
ber

24,
2003.

S
ee

C
oughlin

v.
G

ustafson,
332

III.
A

pp.
3d

406,
412,

772
N

.E
.2d

864,
869

(1st
D

ist.
2002)

(a
d

eed
is

an
instrum

ent
in

w
riting

w
hich

co
n
v
ey

s
an

interest
in

land;
the

“m
ain

purpose
of

w
hich

is
to

tran
sfer

good
title”).
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h
as

n
o

t
y
et

resu
lted

in
th

e
issu

an
ce

o
f

an
“n

o
fu

rth
er

rem
ed

iatio
n

letter”
by

th
e

A
g

en
cy

p
u

rsu
an

t
to

th
is

T
itle.

[E
m

phasis
A

dded,
identifying

th
e

recen
t

am
en

d
m

en
t

to
the

S
tatu

te
under

review
,

intentionally
d

esig
n

ed
and

en
acted

to
expand

the
definition

of
“O

w
ner”

to
include

new
ow

ners
as

eligible
for

reim
bursem

ent,
for

the
policy

justifications
cited

herein.]
S

ee
415

IL
C

S
5/57.2

D
efinitions

It
is

w
ell-settled

that
the

“interpretation
of

a
statu

te
is

a
m

atter
of

law
for

the
court

and
appropriate

for
sum

m
ary

judgm
ent.”

C
ounty

of
K

nox
ex

ref.
M

asterso
n

v.

H
ighlands,

L
.L

.C
.,

188
IlI.2d

546,
551,

723
N

.E
.2d

256,
260

(1999).
In

interpreting
a

statu
te,

a
court’s

objective
is

to
ascertain

and
give

effect
to

the
intent

of
th

e
legislature.

H
ernon

v.
E

.W
.C

orrigan
C

onstr.
C

o.,
149

lll.2d
190,

194,
595

N
.E

.2d
561,

562
(1992).

T
he

m
ost

reliable
indicator

of
legislative

intent
is

th
e

lan
g
u

ag
e

of
the

statu
te.

P
eo

p
le

v.

B
tyant,

128
lll.2d

448,
455,

539
N

.E
.2d

1221,
1224

(1989).
T

he
lan

g
u

ag
e

of
a

statu
te

m
ust

be
given

its
plain

and
ordinary

m
eaning.

P
eo

p
le

v.
B

ole,
155

lll.2d
188,

197,
613

N
.E

.2d
740,

744-45
(1993).

W
here

the
statutory

lan
g

u
ag

e
is

clear
and

unam
biguous,

a

court
m

ust
apply

th
e

statu
te

w
ithout

further
aids

of
statutory

construction.
Id.

at
198.;

P
eo

p
le

v.
Z

arem
ba,

158
lll.2d

36,
40,

630
N

.E
.2d

797,
799

(1994).

S
ection

57.2
is

not
am

biguous
and

neither
is

S
ection

57.9
(or

its
p
red

ecesso
r,

S
ection

22.18b),
all

of
w

hich
relate

to
eligibility

in
the

U
nderground

S
to

rag
e

T
ank

F
und.

S
ection

57.9
provides:

(a)
T

he
U

nderground
S

to
rag

e
T

ank
F

und
shall

be
accessib

le
by

ow
ners

and
o
p
erato

rs
w

ho
have

a
confirm

ed
release

from
an

underground
sto

rag
e

tank
or

related
tank

sy
stem

of
a

su
b
stan

ce
listed

in
this

S
ection.

T
he

ow
ner

or
o
p
erato

r
is

eligible
to

access
the

U
nderground

S
to

rag
e

T
ank

F
und

if
th

e
eligibility

req
u

irem
en

ts
of

this
T

itle
are

satisfied
and:

(1)
N

either
the

ow
ner

nor
th

e
o

p
erato

r
is

the
U

nited
S

tates
G

overnm
ent.

(2)
T

he
tank

d
o
es

not
contain

fuel
w

hich
is

exem
pt

from
the

M
otor

F
uel

T
ax

L
aw

.
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(3)
T

he
co

sts
w

ere
incurred

as
a

result
of

a
confirm

ed
release

of
any

of
th

e
follow

ing
su

b
stan

ces:

(A
)

“Fuel”,
as

defined
in

S
ection

1.19
of

th
e

M
otor

F
uel

T
ax

L
aw

.
(B

)
A

viation
fuel.

(C
)

H
eating

oil.
(D

)
K

erosene.
(E

)
U

sed
oil

w
hich

h
as

been
refined

from
crude

oil
used

in
a

m
otor

vehicle,
as

defined
in

S
ection

1.3
of

the
M

otor
F

uel
T

ax
L

aw
.

(4)
T

he
ow

ner
or

operator
registered

the
tank

and
paid

all
fees

in
acco

rd
an

ce
w

ith
th

e
statutory

and
regulatory

requirem
ents

of
the

G
asoline

S
to

rag
e

A
ct.

(5)
T

he
ow

ner
or

o
p

erato
r

notified
th

e
Illinois

E
m

ergency
M

an
ag

em
en

t
A

gency
of

a
confirm

ed
release,

th
e

co
sts

w
ere

incurred
after

the
notification

and
th

e
co

sts
w

ere
a

result
of

a
release

of
a

su
b

stan
ce

listed
in

this
S

ection.
C

o
sts

of
corrective

action
or

indem
nification

incurred
before

providing
th

at
notification

shall
not

be
eligible

for
paym

ent.

(6)
T

he
co

sts
have

not
already

b
een

paid
to

the
ow

ner
or

operator
u
n
d

er
a

private
in

su
ran

ce
policy,

other
w

ritten
ag

reem
en

t,
or

court
order.

(7)
T

he
co

sts
w

ere
asso

ciated
w

ith
“corrective

action”
of

this
A

ct.

If
th

e
underground

sto
rag

e
tank

w
hich

ex
p

erien
ced

a
release

of
a

su
b
stan

ce
listed

in
this

S
ection

w
as

installed
after

July
28,

1989,
the

ow
ner

or
o

p
erato

r
is

eligible
to

access
th

e
U

nderground
S

to
rag

e
T

ank
F

und
if

it
is

d
em

o
n
strated

to
the

O
ffice

of
th

e
S

tate
F

ire
M

arshal
th

e
tank

w
as

installed
and

o
p
erated

in
acco

rd
an

ce
w

ith
O

ffice
of

the
S

tate
Fire

M
arshal

regulatory
requirem

ents.
O

ffice
of

the
S

tate
Fire

M
arshal

certification
is

prim
a

facie
ev

id
en

ce
the

tank
w

as
installed

p
u
rsu

an
t

to
the

O
ffice

of
the

S
tate

F
ire

M
arshal

regulatory
requirem

ents.

R
esp

o
n
d
en

t
often

cites
to

S
ection

22.18b,
but

the
Illinois

G
eneral

A
ssem

bly

rep
ealed

S
ection

22.18b.
N

o
n

eth
eless,

that
provision

provides
sim

ilar
direction:

(a)
A

n
ow

ner
or

o
p
erato

r
is

eligible
to

receive
m

oney
from

the
U

nderground
S

to
rag

e
T

ank
F

und
for

co
sts

of
corrective

action
or

indem
nification

only
if

all
of

the
follow

ing
req

u
irem

en
ts

are
satisfied:

*
*
*

(3)
T

he
co

sts
of

corrective
action

or
indem

nification
w

ere
incurred

by
an

ow
ner

or
o
p
erato

r
as

a
result

of
a

release
of

petroleum
,

but
not

including
any

h
azard

o
u
s

su
b
stan

ce,
from

an
underground

sto
rag

e
tank.
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415
IL

C
S

5/22.18
(R

ep
ealed

P.A
.

88-496).

A
s

the
facts

in
th

e
A

dm
inistrative

R
ecord

clearly
d
em

o
n

strate,
P

etitioner

p
u
rch

ased
the

S
ite,

perform
ed

a
responsible

corrective
action

at
th

e
S

ite,
and

notified

R
esp

o
n

d
en

t
that

P
etitioner

elected
to

proceed
as

an
“O

w
ner”

under
T

itle
X

V
I

of
the

Illinois
E

nvironm
ental

P
rotection

A
ct.

E
qually

im
portant,

R
esp

o
n
d

en
t

affirm
atively

accep
ted

P
etitioner’s

election
to

p
ro

ceed
as

O
w

ner
on

Ju
n
e

18,
2009,

subject
only

to
a

determ
ination

of
eligibility

by
O

F
S

M
.

O
n

Ju
n
e

18,
2009,

R
esp

o
n

d
en

t
stated

to

P
etitioner:

A
s

th
e

new
ow

ner,
you

m
ay

be
eligible

to
access

the
U

nderground
S

to
rag

e
T

ank
F

und
for

p
ay

m
en

t
of

co
sts

to
rem

ediation
of

the
release.

F
or

inform
ation

regarding
eligibility

and
th

e
deductible

am
ount

to
be

paid,
p

lease
co

n
tact

th
e

O
ffice

of
the

S
tate

Fire
M

arshal
at

217/785-5878.

Indeed,
the

O
F

S
M

is
the

state
ag

en
cy

ch
arg

ed
w

ith
th

e
responsibility

of

determ
ining

the
eligibility

of
“O

w
ners”

entitled
to

access
th

e
U

nderground
S

torage
T

ank

F
und.

S
ee

415
IL

C
S

5/57.9(c).
A

s
R

esp
o
n
d
en

t
correctly

indicated
in

R
espondent’s

Ju
n

e
18,

2009
co

rresp
o
n
d
en

ce
to

P
etitioner,

o
n

ce
th

e
O

F
S

M
d

eterm
in

es
that

an
O

w
ner

is
eligible,

that
O

w
ner

m
ay

apply
to

the
U

nderground
S

to
rag

e
T

ank
F

und
for

reim
b

u
rsem

en
t

of
reim

bursable
ex

p
en

ses.
If

R
esp

o
n

d
en

t
ap

p
ro

v
es

the
propriety

of
the

ex
p

en
ses,

then
that

O
w

ner
is

entitled
to

reim
bursem

ent.

E
ligibility

to
the

U
nderground

S
to

rag
e

T
ank

F
und

is
a

determ
ination

m
ade

only

by
O

F
S

M
—

not
R

esp
o

n
d

en
t.

S
ee

415
IL

C
S

5/57.9(c);
see

also
415

IL
C

S
57.8(a)(1).

R
esp

o
n

d
en

t
can

n
o

t
veto

th
e

O
F

S
M

’s
determ

ination
of

eligibility
under

the
rubric

of

purportedly
review

ing
th

e
reaso

n
ab

len
ess

of
co

sts
o
n

ce
eligibility

h
as

b
een

favorably

determ
ined

(especially
w

hen,
as

here,
R

esp
o
n
d
en

t
refused

to
review

P
etitioner’s

R
eim

b
u

rsem
en

t
P

ack
ag

e).
A

ccording
to

th
e

statu
te,

R
esp

o
n

d
en

t
m

ay
only

audit

9169965.1
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ex
p

en
ses.

S
ee

415
IL

C
S

5/57.8(a)(1).
W

hile
R

esp
o

n
d

en
t

arguably
h
as

the
final

adm
inistrative

w
ord

on
th

e
propriety

and
reaso

n
ab

len
ess

of
co

sts
incurred

in
pursuing

a

corrective
action,

R
esp

o
n
d
en

t
d
o
es

not
have

authority
to

veto
an

O
F

S
M

’s
final

decision

determ
ining

eligibility.
R

esp
o

n
d

en
t’s

analysis
is

lim
ited

to
the

propriety
and

reaso
n

ab
len

ess
of

co
sts

reportedly
incurred

in
pursuing

a
proper

corrective
action,

and

can
never

be
u

sed
as

a
back

door
m

ean
s

to
effectively

deny
eligibility

to
the

U
nderground

S
to

rag
e

T
ank

F
und.

A
s

the
facts

h
ere

d
em

o
n
strate,

by
co

rresp
o
n
d
en

ce
S

ep
tem

b
er

3,
2009,

O
F

S
M

determ
ined

th
at

P
etitioner

w
as

eligible
for

reim
bursem

ent
under

th
e

U
nderground

S
to

rag
e

T
ank

P
rogram

after
apparently

analyzing
S

ection
57.9

and
R

espondent’s

accep
tan

ce
of

P
etitioner’s

election
to

p
ro

ceed
.

It
is

im
portant

to
note

that
none

of
the

conditions
su

b
seq

u
en

t
d

escrib
ed

in
S

ection
57.9

(or
in

rep
ealed

S
ection

22.18b)

disqualified
P

etitioner’s
eligibility.

T
he

statutory
provisions

are
clear

and
unam

biguous.
P

etitioner
is

eligible
for

reim
b

u
rsem

en
t

from
the

U
nderground

sto
rag

e
T

ank
F

und.

D
.

R
esp

o
n

d
en

t’s
D

enial
is

U
n

co
n

stitu
tio

n
al

an
d

M
isin

terp
rets

th
e

L
aw

an
d

T
he

R
eg

u
latio

n
s,

N
eith

er
of

W
h

ich
P

ro
v
id

e
T

he
C

o
n
d
itio

n
s

R
elied

U
pon

B
y

R
esp

o
n
d
en

t
In

D
enying

P
etitio

n
er’s

E
ligibility

to
th

e
U

n
d
erg

ro
u
n
d

S
to

rag
e

T
an

k
F

u
n

d
.

A
s

ag
u

ed
above,

the
relevant

statutory
provisions

are
clear

and
unam

biguous,

and
support

the
policy

of
expanding

the
group

of
“ow

ners’
eligible

for
reim

bursem
ent

to

include
P

etitioner
u

n
d

er
th

e
facts

of
this

case.
N

o
n

eth
eless,

as
d

escrib
ed

in
the

e-m
ail

ex
ch

an
g
e

included
in

th
e

A
dm

inistrative
R

ecord,
R

esp
o

n
d
en

t
sought

g
u
id

an
ce

from
the

regulations,
w

h
ere

no
g

u
id

an
ce

w
as

n
eed

ed
,

and
w

here
R

espondent’s
analysis

created

am
biguity

w
here

none
exists.

9169965.1
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In
the

Final
D

ecision
d

ated
D

ecem
b

er
21,

2009,
R

esp
o
n
d
en

t
denied

P
etitioner’s

reim
b

u
rsem

en
t

claim
b

ecau
se,

according
to

R
esp

o
n

d
en

t,
“it

d
o
es

not
ap

p
ear

that

[P
etitioner]

w
as

th
e

ow
ner/operator

of
th

e
3-7,500

gallon
gasoline

underground
sto

rag
e

tan
k

s
sy

stem
s

(w
hich

w
ere

rem
oved

in
Ju

n
e

1991)
during

th
e

billing
period

(S
ep

tem
b
er

2006
—

M
ay

2009).
B

ased
on

the
“E

lection
T

o
P

ro
ceed

A
s

O
w

ner”
form

dated
Ju

n
e

1,

2009,
[P

etitioner]
w

as
not

the
ow

ner/operator
of

th
e

underground
sto

rag
e

tank
sy

stem
s

until
Ju

n
e

1,
2
0
0
9
.”

T
he

resp
o

n
se

to
R

esp
o

n
d

en
t’s

denial
is,

of
course,

w
ithin

that
sen

ten
ce.

A
s

R
esp

o
n
d
en

t
indicates,

th
o
se

underground
sto

rag
e

tanks
had

b
een

rem
oved

from
the

S
ite

tw
elve

y
ears

before
P

etitioner
took

title
to

th
e

S
ite,

and
P

etitioner
w

as
never

the

ow
ner

of
the

th
ree

underground
sto

rag
e

tan
k

s
that

provide
th

e
eligibility

nexus
to

the

U
nderground

S
to

rag
e

T
ank

F
und.

U
nder

th
e

circu
m

stan
ces,

P
etitioner

could
never

be

co
n
sid

ered
th

e
“ow

ner”
of

th
o

se
rem

oved
tan

k
s

—
retroactively

(as
su

g
g
ested

by

R
esp

o
n
d
en

t)
or

otherw
ise,

Indeed,
before

the
am

en
d

m
en

t
expanding

th
e

definition
of

“O
w

ners”
to

include
new

ow
ners,

this
m

ay
have

b
een

a
relevant

conclusion.
T

hat
is,

of

co
u

rse,
the

point
of

th
e

clear
and

u
n

am
b

ig
u

o
u

s
am

en
d

m
en

t
to

th
e

statu
te

w
hich

R
esp

o
n
d
en

t
sim

ply
ignores.

A
fter

P
etitioner

elected
to

p
ro

ceed
as

th
e

“O
w

ner”
of

a
site

that
once

had

contained
registered

underground
sto

rag
e

tanks,
P

etitioner
w

as
fully

obligated
to

perform
a

proper
corrective

action
(i.e.,

P
etitioner

could
not

w
ithdraw

its
notice

to

p
ro

ceed
as

“O
w

ner”),
but,

P
etitioner

b
ecam

e
eligible

for
reim

b
u
rsem

en
t

from
the

T
ellingly,

for
other

p
u

rp
o

ses,
R

esp
o

n
d

en
t

had
no

trouble
recognizing

P
etitioner

as
the

O
w

ner
of

the
S

ite.
S

ee,
R

espondent’s
co

rresp
o

n
d

en
ce

dated
Jan

u
ary

31,
2008

and
M

arch
31,

2008.
S

tipulation,
E

xhibits
C

and
D

and
the

A
dm

inistrative
R

ecord.
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U
nderground

S
to

rag
e

T
ank

F
und

for
the

reaso
n
ab

le
co

sts
and

ex
p

en
se

incurred
in

pursuing
that

m
an

d
ated

corrective
action.

R
esp

o
n
d
en

t
sim

ply
ignores

the
statutory

am
endm

ent,
effectively

vetoing
the

Illinois
G

eneral
A

ssem
bly

in
virtually

th
e

sam
e

m
an

n
er

that
R

esp
o

n
d
en

t
purportedly

ex
ercises

unfounded
authority

to
veto

the
final

decision
of

O
F

S
M

.
U

nder
R

espondent’s

analysis,
no

su
b
seq

u
en

t
O

w
ner

of
a

site
w

h
ere

underground
sto

rag
e

tan
k

s
had

been

rem
oved

w
ould

ev
er

be
eligible

for
reim

b
u

rsem
en

t
from

the
U

nderground
S

to
rag

e
T

ank

F
und

no
m

atter
how

th
e

Illinois
G

eneral
A

ssem
bly

w
rites

the
law

.
R

esp
o
n

d
en

t
is

a

pow
erful

state
agency,

but
it

too
m

ust
follow

the
law

.
M

ore
im

portantly,
R

esp
o

n
d
en

t
is

restrained
by

th
e

sep
aratio

n
of

pow
ers

clau
se

in
the

Illinois
C

onstitution
from

effectively

vetoing
th

e
Illinois

G
eneral

A
ssem

bly’s
actions

as
it

purports
to

do
in

this
instance.

N
ext,

R
esp

o
n
d
en

t
is

just
w

rong
to

conclude
that

P
etitioner

b
ecam

e
th

e
ow

ner
of

th
e

underground
sto

rag
e

tank
sy

stem
s

on
Ju

n
e

1,
2009.

T
he

w
ritten

E
lection

T
o

P
ro

ceed
in

this
case

is
d

ated
Ju

n
e

1,
2009,

but
it

is
not

a
d

eed
to

the
S

ite,
nor

is
it

a

d
eed

or
assig

n
m

en
t

available
to

provide
“retroactive”

ow
nership

in
tan

k
s

that
had

been

rem
oved

18
y
ears

earlier
as

R
esp

o
n
d
en

t
im

plies.
R

esp
o

n
d
en

t
p

laces
entirely

too
m

uch

em
p
h
asis

on
the

d
ate

of
this

sim
ple

notice
and

P
etitioner’s

E
lection

to
P

ro
ceed

.
T

he

w
ritten

election
is

m
erely

notice
to

R
esp

o
n
d
en

t,
and

it
creates

no
su

b
stan

tiv
e

property

or
ow

nership
rights

as
R

esp
o
n
d
en

t
errantly

su
g
g
ests.

It
is

sim
ply

a
notice

to

R
esp

o
n

d
en

t
to

treat
the

p
erso

n
notifying

R
esp

o
n
d
en

t
as

an
O

w
ner

of
a

site
(not

as
the

ow
ner

of
tan

k
s

w
hich

no
longer

exist
b
ecau

se
they

w
ere

rem
oved

18
y

ears
earlier)

for

corrective
action

and
reim

b
u
rsem

en
t

p
u

rp
o

ses.
W

ithout
it,

R
esp

o
n

d
en

t
h

as
no

authority

to
d
em

an
d

corrective
action

from
a

new
O

w
ner

for
historic

contam
ination.

S
ee

415

9
1

6
9

9
6

5
.1
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IL
C

S
5122.2b

and
415

IL
C

S
5/58.9.

W
ith

it,
after

th
e

new
O

w
ner

perform
s

a
responsible

and
appropriate

corrective
action,

that
sam

e
new

O
w

ner
is

eligible
for

reim
bursem

ent

for
appropriate

and
reaso

n
ab

le
reim

bursable
ex

p
en

ses.
T

he
p

resen
ce

of
the

notice
is

jurisdictional,
but

not
the

tim
ing.

In
the

A
dm

inistrative
R

ecord,
R

esp
o

n
d

en
t

p
laces

a
g

reat
deal

of
significance

as

to
w

h
eth

er
or

not
this

is
a

m
atter

“regulated”
under

35
III.

A
dm

.
C

ode
S

ections
731

or

734.
(S

ee
co

rresp
o
n
d
en

ce
from

and
to

R
esp

o
n

d
en

t
in

D
ecem

b
er

2009
through

Jan
u
ary

2010.)
A

s
w

e
w

ill
analyze

below
,

neither
co

d
e

section
affects

eligibility
under

any
reaso

n
ab

le
interpretation.

M
oreover,

R
esp

o
n
d
en

t’s
analysis

of
w

hich
code

section

ap
p
lies

m
isses

th
e

point,
b

ecau
se

eligibility
is

determ
ined

by
O

F
S

M
analyzing

an

unam
biguous

statu
te,

and
not

by
R

esp
o

n
d

en
t

analyzing
th

e
tim

ing
of

th
e

notice
w

ith

referen
ce

to
co

d
e

sectio
n
s.

R
esp

o
n

d
en

t
is

w
rong

to
conclude

that
the

notice

d
eterm

in
es

th
e

d
ate

of
ow

nership
of

the
site

—
th

e
d

eed
d

o
es.

R
esp

o
n
d

en
t

is
w

rong
to

im
ply

that
the

tim
ing

of
th

e
notice

d
eterm

in
es

eligibility
or

ineligibility
under

th
e

statute.

T
he

Illinois
G

eneral
A

ssem
bly

decided
that

issu
e

by
am

ending
the

statute.

In
the

final
analysis,

R
esp

o
n

d
en

t’s
only

proper
authority

is
to

audit
th

e
propriety

and
the

reaso
n

ab
len

ess
of

th
e

ex
p
en

ses
incurred

in
pursuing

corrective
action

pursuant

to
415

IL
C

S
5/57.8(a)(1)

—
w

h
eth

er
or

not
that

corrective
action

occurred
before

or
after

th
e

notice
of

election
w

as
d
ated

and
delivered.

R
esp

o
n
d
en

t
h

as
no

authority
to

d
eterm

in
e

eligibility
in

any
event,

but
it

is
also

clear
that

R
esp

o
n
d
en

t
is

not
prejudiced

at

all
by

the
d

ate
of

th
e

notice
of

election.
R

esp
o

n
d

en
t

still
review

s
th

e
reaso

n
ab

len
ess

and
propriety

of
th

e
incurred

ex
p
en

se,
and,

in
the

p
ro

cess,
R

esp
o

n
d

en
t

m
ay

determ
ine

that
P

etitioner
h
as

yet
to

com
plete

a
proper

corrective
action.

A
nd,

follow
ing

the
notice
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of
election,

P
etitioner

is
bound

to
com

plete
th

e
required

action.
R

esp
o

n
d

en
t

h
as

no

m
ore

authority
than

that.

F
or

eligibility
p

u
rp

o
ses,

it
sim

ply
d

o
es

not
m

atter
w

h
eth

er
or

not
this

site
is

regulated
under

S
ectio

n
s

731
or

734,
although

it
really

is
im

possible
to

conclude
that

S
ection

731
applies

for
just

th
e

reaso
n

s
R

esp
o
n
d
en

t
articulates.

T
hat

is,
to

su
g
g
est

that

731
ap

p
lies

(w
hile

ignoring
th

e
statute)

is
to

pre-determ
ine

ineligibility,
w

hich
is

not

w
ithin

R
esp

o
n

d
en

t’s
authority.

In
th

e
final

analysis,
w

h
eth

er
or

not
adm

inistrative
review

is
under

S
ection

731
or

S
ection

734,
the

Illinois
G

eneral
A

ssem
bly,

by
statu

te,
and

the
B

oard,
by

rule,
have

each
provided

access
to

the
U

nderground
S

to
rag

e
tank

F
und

to
new

ow
ners

no
m

atter

w
hen

th
e

notice
is

p
rep

ared
.

S
ee

35
III.

A
dm

.
C

ode
S

ection
734.100(b)

and
415

IL
C

S

5/57.2.In
this

case,
upon

electing
to

p
ro

ceed
,

the
electing

party
and

R
esp

o
n
d

en
t

m
ust

both
p

ro
ceed

under
35

III.
A

dm
.

C
o

d
e

S
ection

734
for

corrective
action

and

reim
b
u
rsem

en
t

p
u
rp

o
ses

(although,
R

esp
o

n
d

en
t’s

audit
of

the
ex

p
en

ses
m

ay
apply

to

th
e

stan
d

ard
s

of
earlier

regulations).

T
he

Illinois
G

eneral
A

ssem
bly

provided
the

follow
ing

g
u
id

an
ce

in
statu

tes:

If
a

release
is

reported
to

the
proper

state
authority

prior
to

Ju
n

e
24,

2002,
th

e
ow

ner
or

th
e

o
p
erato

r
of

an
underground

sto
rag

e
tank

m
ay

elect
to

p
ro

ceed
in

acco
rd

an
ce

w
ith

the
req

u
irem

en
ts

of
this

T
itle

by
subm

itting
a

w
ritten

statem
en

t
to

th
e

ag
en

cy
of

su
ch

election.
If

the
ow

ner
or

o
p
erato

r
elects

to
p
ro

ceed
u

n
d

er
the

req
u
irem

en
ts

of
this

T
itle

all
co

sts
incurred

in
connection

w
ith

th
e

incident
prior

to
notification

sh
all

b
e

reim
b
u

rsab
le

in
th

e
sam

e
m

an
n
er

as
w

as
allow

able
under

th
e

then
existing

law
.

C
o

m
p

letio
n

o
f

co
rrectiv

e
actio

n
sh

all
th

en
follow

th
e

p
ro

v
isio

n
s

of
th

is
T

itle.
[E

m
phasis

ad
d

ed
.]

415
IL

C
S

5/57.13(b).

In
other

w
ords,

w
h

eth
er

R
esp

o
n
d
en

ts
technical

review
is

u
n

d
er

new
or

form
er

regulations,
P

etitioner
is

eligible
for

reim
bursem

ent.
C

learly
corrective

action
stan

d
ard

s
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are
analyzed

u
n
d
er

th
e

current
law

and
regulations,

w
hile

co
sts

(not
eligibility)

m
ay

be

co
n
sid

ered
by

R
esp

o
n
d
en

t
under

form
er

law
.

4

R
esp

o
n
d
en

t’s
form

election
—

signed
by

P
etitioner

—
states

just
that.

A
nd,

the

B
oard

prom
ulgated

a
specific

rule
relating

to
the

“E
lection

T
o

P
ro

ceed
under

P
art

734”

at
35

III.A
dm

.
C

ode
S

ection
734.105,

w
hich

reflects
the

statute.

If
an

ow
ner

or
o
p
erato

r
elects

to
proceed

p
u

rsu
an

t
to

this
P

art,
corrective

action
co

sts
incurred

in
connection

w
ith

the
release

and
prior

to
the

notification
of

election
m

u
st

b
e

p
ay

ab
le

from
the

U
nderground

S
to

rag
e

T
ank

F
und

in
th

e
sam

e
m

an
n
er

as
w

as
allow

able
under

the
law

applicable
to

the
ow

ner
or

o
p
erato

r
prior

to
th

e
notification

of
election.

C
orrective

action
co

sts
incurred

after
the

notification
of

election
m

u
st

b
e

p
ay

ab
le

from
the

F
und

in
acco

rd
an

ce
w

ith
this

P
art.

[E
m

phasis
A

dded.]

T
hat

is,
co

sts
m

u
st

b
e

p
ay

ab
le

from
the

U
nderground

S
to

rag
e

T
ank

F
und

w
h
eth

er
or

not
th

e
notice

of
election

w
as

ex
ecu

ted
by

an
applicant

prior
to

or
after

the

co
sts

w
ere

incurred.
N

ew
ow

ners
are

eligible
to

access
the

U
nderground

S
to

rag
e

T
ank

F
und

no
m

atter
th

e
tim

ing
of

th
e

notice
of

election.
T

he
rule

d
o
es

not
purport

to
provide

R
esp

o
n

d
en

t
w

ith
authority

to
d

eterm
in

e
or

void
eligibility.

T
he

tim
ing

of
the

election
d

o
es

not
qualify

or
disqualify

an
O

w
ner

from
accessin

g
th

e
U

nderground
S

to
rag

e
T

ank
F

und

as
R

esp
o
n
d
en

t
arg

u
es.

T
o

the
contrary,

funds
w

ill
be

payable
in

any
event,

even

though
the

m
ethod

of
analyzing

th
o

se
co

sts
m

ay
tak

e
into

acco
u

n
t

differing
stan

d
ard

s
of

reaso
n

ab
len

ess
and

propriety.

T
o

th
e

ex
ten

t
th

at
R

esp
o
n
d
en

t
h
as

interpreted
the

law
and

regulations
as

providing
R

esp
o
n
d
en

t
w

ith
authority

to
d

eterm
in

e
eligibility

to
th

e
U

nderground
S

torage

T
ank

F
und,

veto
O

S
F

M
’s

determ
ination

of
eligibility,

and
ignore

th
e

Illinois
G

eneral

A
ssem

bly’s
statutory

m
an

d
ate,

R
esp

o
n

d
en

t’s
interpretation

of
th

e
law

and
regulations

is

T
his

distinction
is

an
o

m
alo

u
s,

and
m

ay
en

co
u
rag

e
“forum

”
shopping.

It
m

ay
be

that
the

Illinois
G

eneral
A

ssem
bly

m
ean

t
only

that
the

form
er

law
w

ould
apply

to
th

o
se

ow
ners

w
ho

do
not

file
a

notice,
but

once
they

provide
the

notice
—

no
m

atter
w

hen
—

R
esp

o
n

d
en

t
and

the
O

w
ner

m
ust

follow
current

law
.
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unconstitutionally
v

ag
u

e
and

a
violation

of
the

doctrine
of

sep
aratio

n
of

pow
ers.

O
n

the

o
th

er
hand,

P
etitioner’s

interpretation
of

the
law

and
the

regulations
is

reaso
n

ab
le,

and

p
reserv

es
the

P
rogram

from
constitutional

challenge.

R
esp

o
n

d
en

t’s
purported

denial
of

P
etitio

n
ers

eligibility
b
ecau

se
P

etitioner
“w

as

not
th

e
ow

ner/operator
of

th
e

underground
sto

rag
e

tank
system

s”
is

contrary
to

the

statu
te

and
should

be
rev

ersed
by

th
e

Illinois
P

ollution
C

ontrol
B

oard.

E
.

R
esp

o
n

d
en

t’s
In

terp
retatio

n
of

th
e

L
aw

A
t

Issu
e

N
ot

E
n

titled
to

D
eferen

ce.

H
ere,

b
ecau

se
th

e
statu

te
is

clear
and

unam
biguous,

th
ere

is
no

need
to

consult

th
e

regulations,
nor

is
th

ere
any

need
to

im
ply

that
R

esp
o
n
d

en
t’s

interpretation
of

the

law
is

entitled
to

d
eferen

ce.
U

nder
the

law
,

R
esp

o
n
d
en

t
d

o
es

not
have

th
e

authority
to

d
eterm

in
e

eligibility
to

th
e

U
nderground

S
to

rag
e

T
ank

F
und

in
any

event.

O
rdinarily,

w
here

an
adm

inistrative
ag

en
cy

is
ch

arg
ed

w
ith

th
e

adm
inistration

of
a

statu
te,

courts
m

ay
defer

to
the

agency’s
interpretation

of
statutory

am
biguities.

H
adley

v.
Ill.

D
ept.

of
C

orr.,
224

lll.2d
365,

370,
864

N
.E

.2d
162,

165(2007).
H

ere,
R

esp
o

n
d
en

t

d
o

es
not

determ
ine

eligibility
and

the
statu

te
p
resen

ts
no

am
biguity.

E
ven

if
the

statu
te

w
ere

am
b

ig
u

o
u

s
and

even
if

R
esp

o
n

d
en

t,
and

not
O

S
F

M
,

w
ere

ch
arg

ed
w

ith
adm

inistering
eligibility

determ
inations,

the
B

oard
w

ill
not

defer
to

an

agency’s
interpretation

th
at

is
contrary

to
th

e
plain

lan
g

u
ag

e
of

th
e

statute.
D

ean
F

o
o

d
s

v.
Ill.

P
ollution

C
ontrol

B
d.,

143
III.

A
pp.

3d
322,

334,
492

N
.E

.2d
1344,

1353
(2d

D
ist.

1986);
see

also
Interlake,

Inc.
v.

Indus.
C

om
m

.,
95

Ill.2d,
181,

192-93,
447

N
.E

.2d
339,

345
(1983).

M
oreover,

d
eferen

ce
to

an
agency’s

interpretation
of

an
am

biguous
statu

te

is
only

applied
in

in
stan

ces
w

here
the

agency’s
interpretation

is
continued

and

co
n

sisten
t

so
that

the
legislature

m
ay

be
reg

ard
ed

as
to

having
concurred

in
it.

M
oy

v.
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D
ept.

of
R

egistration
&

E
duc.,

85
lii.

A
pp.

3d
27,

33,
406

N
.E

.2d
191,

195
(1st

D
ist.

1980);
Ill.

A
ttorney

G
eneral

O
pinion,

99-008,
July

9,
1999.

H
ere,

the
statu

te
w

as

p
assed

before
R

esp
o
n
d
en

t
offered

this
interpretation.

B
ecau

se
R

esp
o

n
d

en
t’s

interpretation
of

the
law

in
question

is
unconstitutional,

arbitrary,
capricious

and
contrary

to
the

statu
te’s

plain
language,

th
e

B
oard

should
not

defer
to

R
esp

o
n

d
en

t’s
interpretation.

F.
R

esp
o
n
d
en

t
F

ailed
T

o
M

ake
A

P
ay

m
en

t
D

eterm
in

atio
n

W
ithin

120
D

ay
s

F
o
llo

w
in

g
R

eceip
t

o
f

P
etitio

n
er’s

R
eim

b
u
rsem

en
t

P
ack

ag
e;

P
etitio

n
er’s

R
eim

b
u

rsem
en

t
P

ack
ag

e
Is

D
eem

ed
A

p
p
ro

v
ed

by
O

p
eratio

n
o
f

L
aw

an
d

P
etitio

n
er

is
E

n
titled

T
o

R
eim

b
u
rsem

en
t

in
th

e
A

m
o

u
n

t
o
f

$97,049.28.

F
rom

th
e

A
dm

inistrative
R

ecord,
it

is
clear

that
P

etitioner’s
R

eim
bursem

ent

P
ack

ag
e

w
as

received
by

R
esp

o
n

d
en

t
on

Ju
n
e

11,
2009.

R
esp

o
n
d
en

t
m

ad
e

its
only

(and
final)

p
ay

m
en

t
determ

ination
on

D
ecem

b
er

21,
2009

—
m

ore
than

120
days

after

acknow
ledging

receipt
thereof.

T
he

relevant
statu

te
provides:

“If
the

A
gency

fails
to

approve
th

e
p

ay
m

en
t

application
w

ithin
120

days,
such

application
shall

be
d

eem
ed

approved
by

operation
of

law
and

the
A

gency
shall

p
ro

ceed
to

reim
burse

the
ow

ner
or

o
p
erato

r
the

am
ount

req
u
ested

in
the

p
ay

m
en

t
application.”

415
IL

C
S

5157.8(a)(1).

P
etitioner

is
entitled

to
reim

b
u

rsem
en

t
of

$97,049.28
by

operation
of

law
.
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C
o
n
clu

sio
n

F
or

th
e

foregoing
reaso

n
s,

the
B

oard
should

rev
erse

R
esp

o
n

d
en

t’s
final

decision,

aw
ard

P
etitioner

reim
b

u
rsem

en
t

from
the

U
nderground

S
to

rag
e

T
ank

F
und

in
the

am
o
u

n
t

of
$97,049.28,

and
order

R
esp

o
n

d
en

t
to

reim
burse

P
etitioner

its
attorneys’

and

experts’
fees,

and
co

sts
asso

ciated
w

ith
this

appeal.

D
ated:

A
ugust

30,
2010

R
especifully

subm
itted,

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,
P

etitioner

W
illiam

J.
A

naya
R

aym
ond

M
.

K
rauze

A
rnstein

&
L

ehr,
L

L
P

120
S

outh
R

iverside
P

laza,
S

uite
1200

C
hicago,

Illinois
60606-3910

T
el:

(312)
876-7100

O
ne

of
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